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CAN-DO APPROACH OF NAVY LAWYERS ADVOCATED AS PRECEPT FOR CIVILIAN ATTORNEYS 


The new look in Navy law is getting around. 
The Student Lawyer Journal, published by the 
American Law Student Association under the 
sponsorship of the American Bar Association, 
has paid us the compliment of picking up Ad- 
miral Ward’s message from our issue of Decem- 
ber 1956 and using it as the basis for the lead 
editorial of its March 1957 issue. 

We are reprinting the editorial for two very 
good reasons: (1) It reiterates the kernel of 
Admiral Ward’s message advocating a CAN-DO 
approach by Navy lawyers— a precept we can- 
not afford to forget; and (2) It demonstrates 
the public-relations value of positive, progres- 
sive Navy thinking: 

“CAN-DO 

“The United States Navy recently gave its 
lawyers a bit of advice that applies equally as 
well to civilian attorneys—give positive, not just 
negative counsel to your clients. 

“As is true of laymen, Naval management 
and command must look to the law for authority 
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to act. Whenever the Navy proposes action, the 
Navy lawyer is asked to review its legality. He 
could barricade himself behind his books, pick 
flaws in the proposal and advise that it is illegal. 
But, says the U. S. Navy Judge Advocate Gen- 
eral, Rear Admiral Chester Ward, the lawyer 
is not doing his job if he stops there. 

“ “There will usually be an alternative course 
which will produce the end result desired by 
command, and which is preferable from a legal 
standpoint. The Navy lawyer must point the 
way to this alternative. His job is never done 
until he has advised command how to confine 
its proposed action to legal channels. 

“*The negative-minded Navy lawyer is a lia- 
bility. We need a can-do approach.’ 

“The civilian attorney can profitably put this 
principle to use in private practice. Its ob- 
servance will eliminate the too often heard 
complaint of laymen that attorneys are not 
much help because they tell clients what they 
can’t instead of what they can legally do.” 
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THE LAW SPECIALIST PROGRAM 


CAPTAIN ROBERT A. FITCH, USN 


Captain Fitch, Assistant Judge Advocate Gen- 
eral (Personnel, Reserve, and Management), is 
the JAG representative of the ad hoc group which 
has been directed by the Chief of Naval Personnel 
to make a study of the legal personnel situation. 


The Judge Advocate General, in his message 
which appeared in the September—October 1956 
issue of the JAG Journal, pointed out that “the 
Navy can secure first-class legal services only 
if it can recruit and retain first-class lawyers.” 
In order to develop an effective plan for the 
purpose of improving legal services in the Navy, 
he caused a review to be made of the Navy law 
program. This review revealed several problem 
areas. 

Based upon the review, the Judge Advocate 
General recently made a presentation of the 
law-specialist personnel situation to the Deputy 
Chief of Naval Operations, Personnel and Naval 
Reserve (the Chief of Naval Personnel). In 
addition to setting forth the problem areas, the 
presentation included specific proposals to im- 
prove the personnel structure of the Navy’s 
legal organization. 

As a result of the presentation, the Chief of 
Naval Personnel directed that an ad hoc group, 
composed of officers representing CNO, 
BUPERS, and JAG, study the possible adminis- 
trative actions that could be taken now to help 
alleviate the legal-personnel situation. 

The Chief of Naval Personnel has approved 
the proposed courses of administrative action 
outlined by the ad hoc group, and immediate 
implementation is proceeding. 

In order that you may become acquainted 
with this part of the program and the progress 
which has been made to date, each of the areas 
identified by the ad hoc group, together with 
the approved action to be taken, will be 
discussed. 

A. The Number of Code 1620 Billets Is In- 
adequate— 
1. Discussion—The number of Code 1620 
billets has remained at about the same low 
level of 415 for several years—at the same 
time there has been a tremendous increase 
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in legal activities. In order for the Judge 
Advocate General adequately to perform his 
statutory functions and to furnish the legal 
services which the Navy requires, an in- 
crease of 160 Code 1620 billets was requested. 
Approximately 75 billets presently desig- 
nated 1100/1300 that could utilize a Code 
1620 officer full time can be identified now. 
2. Approved action— 
a. Establish 75 Code 1100/1300 billets to 
be converted to Code 1620 billets as a re- 
quirement for the end of fiscal year 
1959. 
b. As officers permanently designated 
1620/1625 are ordered into the billets, 
change the billet designation. 
c. Place the remaining requirement for 
85 law billets on the requirements plan 
(PRP) for fiscal years 1960 through 
1963 at the activity level when requested 
and justified by JAG. 
B. No Procurement Program Exists for Re- 
serve Lawyers (Active or Inactive Duty). 
1. Discussion—Reserve lawyers are pres- 
ently obtained only as a by-product of the 
general service line program at OCS. This 
is temporary, good only while the draft law 
is operative. 
2. Approved action. 
a. New OCS Students. 
(1) The recruiting service, assisted 
by JAG, will encourage lawyers to go 
to OCS, pointing out that they will 
have an opportunity to become affili- 
ated with the law-specialist group. 
(2) While they are at OCS, an ad- 
ministrative board will select from 
the lawyers making application those 
who are to be commissioned as law 
specialists, Code 1625. 
(3) Upon graduation from OCS, com- 
mission those lawyers selected as 
LTJG’s in the Naval Reserve; perma- 
nently designate them 1625 in their 
appointment; give them three years’ 
constructive service from date of 
graduation from OCS; and place them 
in a commensurate position on the 
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appropriate lineal list. No active-duty 
service agreement in addition to the 
normal 3-year obligated service will 
be required. 
(4) Send the lawyers designated as 
Code 1625 to the U. S. Naval School 
(Naval Justice) prior to their first 
duty assignment. (Recruiting Serv- 
ice Note No. 91-57 as modified by 
RSN 96-57 makes announcement of 
this new program. Two members of 
the OCS class which graduated in May 
of this year were the first officers to be 
commisisoned under it.) 
. Qualified Reserve Officers Now on 
Active Duty. 
(1) Officers commissioned on or after 
1 July 1955. 
(a) Solicit requests from quali- 
fied officers to change their desig- 
nator to 1625. 
(b) By board action select the 
number desired from those mak- 
ing requests. 
(c) The officers selected will 
tender their resignations and 
they will be issued new USNR 
commissions and retained on 
active duty. They will be perma- 
nently designated law specialists, 
Code 1625, in their new appoint- 
ments. 
(d) The lineal position assigned 
to be that which the officer would 
have had if he had originally 
been granted three years’ con- 
structive service. 
(e) The officers so designated to 
sign an agreement to stay on 
active duty for one year in addi- 


tion to any other obligated 
service. . 

(2) Officers commissioned prior to 1 
July 1955. 


(a) Solicit requests from quali- 
fied officers to change their desig- 
nator to 1625. 

(b) By board action select the 
number desired from those mak- 
ing requests. 

(c) The officers selected will be 
permanently designated law 
specialists, Code 1625. 

(d) The grade and date of rank 
for officers so designated will not 
change. 
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C. 


c. Reserve Officers on Inactive Duty— 
Change of Designator. 
Expansion of the program whereby 
qualified reserve officers on inactive 
duty may have opportunity to request 
a permanent change of designator to 
law specialist is contemplated. Spe- 
cial instructions will be issued at a 
later date. 

3. BUPERSINST 1120.28 makes announce- 
ment of the new law specialist program 
for Reserve officers and promulgates eli- 
gibility and procedural requirements. 

Grade Distribution of Regular Officers 

(1620). 

1. Discussion—The preponderance of regu- 

lar law specialists (1620) is in the grades 

of commander and captain. 

2. Approved action. 

(a) Concentrate on procurement of regu- 
lars through augmentation in the junior 
ranks. 

(b) Control input in order to have rea- 
sonably consistent year groups tied into 
a long-range plan. 


. Inequities Exist in the Rank Structure of 


Career Lawyers— 
1. Discussion—Due to differences in several 
officer-lawyer procurement programs and 
failure to relate each program to preceding 
ones, officers have been given various 
amounts of constructive service over the 
years. Some officers in order to be appointed 
law specialists had to take a reduction in 
lineal position. 
2. Approved Action—Convene a board to 
study problems and make recommendations 
in regard to required legislation to arrive at 
an equitable solution. The board could 
possibly find that the situation is actually of 
such a nature that genera! legislation is not 
required. 
The Number of Career Lawyers Is In- 
adequate. 
1. Discussion—The number of regular law 
specialists is administratively determined as 
a percentage of the total number of regular 
SDO’s permitted by law—the present ceiling 
for career lawyers will not permit the num- 
ber needed. The present legislative pro- 
posal in regard to SDO’s is four or five years 
old and needs re-evaluation, based on numer- 
ous recommendations for amendments re- 
ceived this year. 
2. Approved Action. 

(a) Do not press for passage of SDO 

legislation in the present form. 
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(b) Establish new percentages for SDO 
groups. 
(c) Procure USN officers to the new 
percentages. 
F. Distribution of Law Specialists. 
1. Discussion—10 USC 806 (a) specifies 
that assignment to duty of law specialists 
shall be made upon the recommendation of 
the Judge Advocate General. At present, 
there is no direct representative of JAG in 
BUPERS. 
2. Approved Action. 
(a) The Chief of Naval Personnel will 
establish a law-specialist group in 
BUPERS as advisors for distribution of 
law specialists. 


(b) The Judge Advocate General will de- 
termine who in this group he would have 
ordered to report to JAG for additional 
duty in order to establish firm liaison. 
(c) The group will keep JAG informed of 
distribution of law specialists, and re- 
flect the recommendations of JAG for 
assignments of duty. 

The areas that have been discussed are those 
where action can be taken administratively. 
Legislative action is required to remedy other 
problem areas set forth in the presentation by 
the Judge Advocate General. To accomplish 
this, legislative proposals have been submitted 
for approval. Further developments will be 
reported as the program progresses. 





RECENT JAG OPINIONS - 


INSURANCE COVERAGE ON PRIVATELY OWNED VEHICLES ON 
NAVAL BASES—requirements for. 


@ Inquiry was made as to whether a base commander 
can require personnel to possess public-liability-insur- 
ance coverage in a minimum amount on their automo- 
biles, whether operated on or off the base, in order that 
they be permitted to operate them on the base. Advice 
was also requested as to whether the base commander 
may require such insurance to be carried with a com- 
pany rated B-plus or better in Best’s Insurance Guide, 
a publication which assesses the financial strength of 
insurance companies, or by a company in the State of 
Illinois Assigned Risk Pool. 

“The Judge Advocate General has previously held 
that a base commander may not require personnel to 
have liability insurance coverage off the base as a con- 
dition precedent to the operation of a motor vehicle on 
the base (JAG ltr JAG: II:1:CEM:mac to COM 14 of 
14 Aug 1956). 

“The only expression of policy on insurance coverage 
of automobiles operating within the command which 
must be followed is Secretary of the Navy Instruction 
10530.1 of 2 May 1953. This instruction provides that 
regulations should not contain requirements which ex- 
ceed the minimum requirements of the State in which 
the station is located. 

“The conditions for admission of private automobiles 
upon a station are within the reasonable discretion of 
the Commanding Officer. He may require evidence of 
financial responsibility or liability insurance sufficient 
to cover the car while it is on the base, both for the 


protection of the driver and for the base and the people 
on it. The decision as to what protection is sufficient for 
the purpose involves consideration of the SECNAV 
Instruction mentioned above, the laws of the State in- 
volved and the responsibility of the insurance company 
involved. While the decision reached by the Command- 
ing Officer is within his discretion, a listing prepared 
by any particular private agency should not be con- 
sidered to be exclusive. If such a listing were exclusive 
and should result in requiring insurance covering both 
on and off base as a condition precedent to registration 
and operation on the base it would violate the SECNAV 
Instruction referred to above in that it would exceed 
the minimum requirements of the State of Illinois. In 
general, a regulation should not prevent acceptance of 
a policy issued by a company authorized to do business 
in Illinois unless the Commanding Officer determines 
that there exists reasonable evidence of lack of respon- 
sibility justifying non-recognition. 

“In view of the foregoing, it is my opinion that a 
regulation may properly be issued requiring on base 
insurance coverage as a condition precedent to register- 
ing a motor vehicle for operation on the station and that 
any such regulation could provide that companies listed 
on any particular private rating list would be satis- 
factory but would not be exclusive. I am of the further 
opinion that personnel may properly be informed of the 
limited coverage of ‘on base’ insurance and the hazards 
of carrying such limited insurance and of obtaining 
insurance coverage from companies other than those of 
recognized reliability.” JAG:131.3:kk of 7 March 1957. 
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NOTICE 


The attention of all convening authorities of courts- 
martial is invited to the provisions of SECNAVINST 
5815.2A of 12 March 1956 which promulgated the policy 
and instructions of the Navy Department regarding per- 
sons convicted of larceny and other offenses involving 
moral turpitude. To assure that reviewing authorities 
at all levels have before them adequate information con- 
cerning a convicted person who has been sentenced to a 
punitive discharge, convening authorities have been di- 
rected, in paragraph 5.b of the instruction, to include in 
their formal action any facts tending to extenuate, miti- 
gate, or aggravate the offense which do not appear in 
the court record or the papers accompanying same; and, 
where a plea of guilty has been entered, to include a 
synopsis of the circumstances of the offense in amplifi- 
eation of the statements set forth in the specification. 
A review of court-martial records reveals that this has 
not been done in all cases. 

NOTE: See The Convening Authority's Review and Evidence Out- 
side the Record, by LTjg J. S. Wagshal, USNR, JAG Journal, Apr. 
1957, p. 17; U. S. v. Dean, 7 USCMA 721, 23 CMR 185 (CMR Digests, 


p. 11 of this issue); and JAG Bulletin Board, JAG Journal, May 
1957, p. 5. 


CORRECTION 


In the April 1957 issue of The JAG Journal at page 
14, column 2, the word “not” should be deleted from the 
fifth line from the bottom of the page. 


LEGAL ASSISTANCE BRANCH 


A recent change in the laws of the State of Wash- 
ington invalidates motor vehicle operators’ licenses 
formerly issued to military personnel under Section 
46.20.370 of the Revised Code. This section provided 
for a moratorium on such licenses as a result of which 
they remained valid for the entire period of active duty 
and 90 days after separation. The repeal of this Section 
on 26 March 1957 makes it mandatory that military 
personnel who currently hold licenses issued under the 
repealed provision obtain new licenses immediately; fail- 
ure to do so may result in fines and other penalties for 
operation of a motor vehicle without a valid permit. 

Renewals and exchanges of drivers’ licenses may be 
made at offices of the Washington State Highway Patrol, 
or by correspondence with the Driver’s License Division, 
Department of Licenses, Olympia, Washington. 


NOTICE 


The Naval Correspondence Course Center is moving 
on 14 June 1957 from the Naval Base, Brooklyn, N. Y., 
to new quarters in Scotia, N. Y. The new address will 
be: 

U. S. Naval Correspondence Course Center 
Naval Supply Depot 
Scotia 2, New York 

All correspondence with the Center should be ad- 


dressed to Scotia if it cannot reasonably be expected to 
reach the Center by 7 June. 
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NAVY APPOINTS FIRST WOMAN LAW OFFICER TO GENERAL 
COURT MARTIAL 





LCDR Mary Louise McDowell, USNR 


Recently, for the first time in the history of the Navy, 
a woman acted as law officer in a general court-martial. 
Lieutenant Commander Mary Louise McDowell, USNR, 
of the Potomac River Naval Command Legal Office, 
served in that position in a trial held at the Naval 
Receiving Station, Washington, D. C. 

Although there are other women law specialists in 
the Navy, Miss McDowell is the only qualified law of- 
ficer in the WAVES at this time. She was certified as 
a qualified law officer by Rear Admiral Chester Ward, 
USN, Judge Advocate General of the Navy. 

Miss McDowell, who first entered the Navy in 1944, is 
a member of the Pennsylvania state bar, and is admitted 
to practice before the Supreme Court of the United 
States. 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 21 March 1957. 
CAPT Howard J. Bergman, USN, from COM 5 to 

COM 13. 


CDR Benjamin H. Berry, USN, from TAIWAN Defense 
Command to PRNC. 


(Continued on page 10) 
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LEGAL ASSISTANCE—WHAT, WHERE, WHEN 


LIEUTENANT COMMANDER NATHAN COLE, Jr., USNR 


ACK of INTEREST of superiors in the 
personal problems and welfare of the per- 
sonnel under their command has been cited by 
the Chief of Naval Operations as one of the four 
major factors present in every case of break- 
down of discipline.’ 

Legal assistance in the Navy was instituted 
to fill a need for personal advice and assistance 
to Naval Personnel and their dependents as a 
desirable means of increasing and maintaining 
morale and efficiency. The program as we 
know it today came into being in 1943. Current 
instructions for the programare contained 
in SECNAVINST 5801.1. It provides, among 
other things, certain routine legal services such 
as preparation of simple wills, powers of attor- 
ney and other documents which are desirable 
and sometimes necessary for service personnel 
and which they could not otherwise obtain or 
could not afford to have prepared by a civilian 
attorney. The service is not intended to be ex- 
tended to the point where the legal assistance 
officer is acting as a personal attorney for any 
member of the armed forces. It does provide 
a readily accessible person with legal training 
to whom people may talk in confidence about. 
their personal legal problems. This method of 
“the Navy caring for its.own” has been recog- 
nized and approved by the American Bar Asso- 
ciation and generally receives excellent support 
and co-operation from local attorneys and bar 
associations. 

Although complete figures are not available 
at this time, an estimate in the office of the 
Judge Advocate General indicates that 154 ac- 
tivities throughout the Naval Establishment 
reported handling approximately 140,000 legal 
assistance cases during the calendar year 1956, 
and that only approximately 6,000 cases were 
referred to civilian attorneys. These figures 
point up the fact that the program has a tre- 
mendous potential benefit for the Navy and its 
people. The results obtained, however, are di- 
rectly proportional to the effort expended. This 
article is not intended to be a treatise on the 
subject, but contains some thoughts and 
opinions which may be of help to commands in 
setting up an office and to individuals in under- 
standing the program. 

That legal assistance has had its effect on 





1. Discipline in the U. S. Navy, (condensation of a study by RADM 
Arleigh Burke, USN, December 1950) NavPers 91195. 


the Navy is well known and was attested to by 
RADM W. K. Phillips, then Commandant of 
the Eighth Naval District, in 1951, when he 
wrote: “It is recognized throughout the Naval 
Service that where the legal assistance pro- 
gram had functioned properly the morale of 
personnel has improved and disciplinary prob- 
lems have been reduced.”* The value is not, 
however, limited to internal effects. The legal 
assistance officer is the liaison between the 
Navy and the local attorneys and bar associa- 
tions. He also makes frequent contact with 
other civilians and dependents. A friendly, co- 
operative spirit established by that officer 
locally naturally gives rise to a similar feeling 
in the local community toward the Navy in 
general. A dependent’s attitude towards the 
service often has a great deal of effect on the 
serviceman’s attitude, and the legal assistance 
officer may have many opportunities to demon- 
strate to dependents the value and desirability 
of a Navy career. In line with the public-rela- 
tions side of the program, it is perfectly proper, 
and often desirable, for the officer to associate 
himself to some extent with local bar activities.’ 

The present program is broken down into two 
general categories—for those commands which 
have billets for law specialists or officer-lawyers 
and for those which do not. The commands 
which do not have lawyers appoint a legal as- 
sistance referral officer. This officer does not 
give legal advice or prepare legal documents and 
should not attempt to do so even if asked by 
personnel in the command. His function is to 
refer requests for legal assistance into the 
proper channels. He should familiarize himself 
generally with the program and with the com- 
mand organization in the area. If there is 
a legal assistance officer available, the legal 
assistance referral officer should contact him 
and arrange details for referral so that requests 
can be referred expeditiously. If there is no 
legal assistance officer in the area, he should 
contact the local bar association to determine 
whether or not they have a referral service 
and, if not, ascertain the system they would 
consider best for handling referrals in the area. 
If the local bar does not appear to be cooperative 





2. Legal Assistance in the Navy, RADM W. K. Phillips, USN. 
September 1951 JAG Journal. 
3. SECNAV NOTICE 5726 dated 30 January 1957. 
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he should not attempt to press referrals on them 
or to send cases to a particular attorney, but 
should request advice from the District Legal 
Officer with an information copy to the Legal 
Assistance Policy Branch, Office of the Judge 
Advocate General. Basically this is the only 
service the legal assistance referral officer is 
required or permitted to perform, although he 
should be prepared to give general advice on 
indebtedness and support of dependents as con- 
tained in BUPERSINSTS 1620.1A and 1620.2 
and on other Navy Department policy. 

Commands to which lawyers have been as- 
signed appoint a legal assistance officer. The 
duty may be either primary or collateral, de- 
pending on the over-all work load and personnel 
available for assignment, but it is not an insig- 
nificant or routine one to be assigned without 
careful consideration. 

Starting with the fact that a legal assistance 
program is desirable, it does not follow that an 
officer can simply be appointed and all the de- 
sirable results will automatically follow. To 
gain the ultimate end, the officer himself must 
be suitable for the job and he must have the tools 
with which to work. 

For the program to be effective, it is desirable 
that the legal assistance officer be reasonably 
mature, of some experience, and of sufficient 
rank to be able to talk freely with anyone who 
requests advice. Also, it would seem that the 
prime requisites should be patience, understand- 
ing, even temperament, and an interest in the 
work. Very often the person simply needs to 
talk his problem out with someone. If the 
officer “hears it out”, he can many times put the 
person on the right track with a few words 
of advice and completely satisfy him. On the 
other hand, it can be very demoralizing to 
someone who has, or thinks he has, problems to 
go somewhere for help and get unsympathetic 
and summary treatment. 

At times a difficult situation may arise in 
dealing with a dependent, a local attorney or 
other local civilian. Even though the officer may 
feel certain that he is on firm ground, he should 
be able to use a certain amount of tact and di- 
plomacy. Personal enmity towards the officer, 
from whatever source, of necessity rubs off, to 
some extent, on the Navy generally. It may 
also do harm to a serviceman’s chances of an 
advantageous settlement of a personal problem. 

In these situations, patience and tact are valu- 
able attributes where the welfare of the Navy 
and its people are involved. 
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If the officer has the requisite qualifications, 
or can acquire them, he must still have the tools 
with which to work. In a command of any size 
he can expect to get questions involving almost 
every imaginable subject, legal and nonlegal. 
Few individuals have a working knowledge of 
the laws and regulations of some 54 states and 
territories. One attribute of a good lawyer is 
not that he has memorized all the law, but that 
he knows how to analyze a problem and where 
to look for the law. The legal assistance 
officer should have at his disposal an up-to- 
date law digest, the United States Code, ap- 
plicable state codes for the area he is in, a form 
book and ready reference text books on various 
subjects, particularly domestic relations, wills, 
contracts, and landlord and tenant. A law en- 
cyclopedia such as AMERICAN JURISPRUDENCE or 
CORPUS JURIS SECUNDUM can be very helpful. 
A complete file of Navy Department directives, 
if not in his office, should be available to him. 
The Navy Department, the Department of De- 
fense and various Federal Bureaus issue pam- 
phlets on subjects of interest which analyze, 
interpret, and correlate various laws and regu- 
lations into a-ready reference form. If not 
distributed automatically, these pamphlets can 
usually be obtained from the Bureau or Depart- 
ment concerned or from the Government Print- 
ing Office. While casualty assistance and advice 
to survivors of deceased personnel is primarily 
a function of the Casualty Branch of the Bureau 
of Naval Personnel, the legal assistance officer 
in the field may find himself confronted with 
that problem. It would be advisable to have the 
information as to various procedures and claims 
available for reference. The Legal Assistance 
Policy Branch, Office of the JAG, has available a 
limited supply of pertinent instructions and 
publications. These would be particularly valu- 
able to an office just being established and can 
be supplemented as the officer becomes aware of 
his particular needs. 

A local personal contact may be very help- 
ful. Frequently a call to a local attorney, 
court clerk, the Veterans’ Administration, So- 
cial Security, Internal Revenue, or Immigration 
and Naturalization office will provide a ready 
answer to a question which would otherwise 
necessitate considerable research. This proce- 
dure, of course, should not be used as a crutch 
to get out of work but if friendly relations have 
been established, the local people are usually 
more than glad to assist. 

A competent lawyer in a well equipped office 
will be faced with problems however. Two of 
the principal ones are the telephone call and the 
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complicated, technical question. 

Lawyers are not inclined to give “curbstone”’ 
opinions. The very nature of a lawyer’s work 
requires a knowledge of all the facts, an analysis 
of the problem, usually some research, and then 
the rendering of an opinion. This obviously is 
not possible over the telephone. Unless the 
legal assistance officer is absolutely sure of his 
answer, he should make every effort to get the 
caller into the office to talk over the problem. 
If he is unable to do this for any reason, the 
caller should be made to understand that a con- 
sidered opinion cannot be given over the tele- 
phone and that any opinion given “off-the-cuff” 
is subject to error. ‘ The office and the Navy will 
suffer less from a reputation that they will not 
give advice over the telephone than from a 
reputation for giving bad advice. Incident to 
the telephone-call problem is the fact that un- 
authorized persons may receive assistance to 
which they are not entitled. This can conceiv- 
ably result in a situation where the legal as- 
sistance officer would actually be advising an 
unauthorized person to the detriment of a serv- 
iceman in his own command. This telephone 
situation has become so acute in certain areas 
that legal advice over the telephone has been 
stopped entirely. 

The other problem involves the increasing 
specialization in law. With the tremendous vol- 
ume of legislation and court decisions, many 
specialties such as taxation, estate planning, ad- 
ministrative law, and others have come into 
being. A lawyer must spend much of his 
time in a certain field in order to become a 
specialist in that field. The legal assistance 
officer is normally not a specialist, although 
he may have become, through special study, 
more or less expert in one or more branches of 
the law. If he is requested to perform some 
service involving special skill in a field in which 
he has only general knowledge, he should not 
hesitate, through professional pride or fear of 
censure for not performing his job properly, to 
advise the person that a lawyer with specialized 
training should be consulted. This occasion 
may arise in advising on the settlement of a 
large estate, the setting up of trust agreements, 
the computing of complicated or unusual tax de- 
ductions, in interpretation of specific state 
statutes, and many other situations. He should 
try to assist the person in every way, including 
a general discussion of the problem and possibly 
referral to another officer or to a civilian at- 
torney, but a poorly drawn document or errone- 
ous advice, although provided in good faith, is 
no service to the person seeking assistance even 


though it may have saved him a few dollars 


attorney’s fees. 


Assuming that the legal assistance officer 
has been appointed and has the necessary equip- 
ment with which to work, he still has the prob- 
lem of what he can actually do for the people who 
come in. SECNAVINST 5801.1 defines his role 
as “advisor and legal consultant.” It also re- 
stricts his service to civil matters as distin- 
guished from official and military matters. At 
first glance this appears clear enough, but a little 
experience with the work will demonstrate that 
the exact point where the line is drawn is often 
hard to determine. It is readily understood that 
the legal assistance officer cannot represent 
naval personnel or their dependents in court; he 
cannot act in the role of an advocate, either in 
person or by correspondence; he cannot advise, 
or act in behalf of, a serviceman or his depend- 
ents to defeat or avoid a just claim or obligation 
or condone non-support or indebtedness on the 
part of a serviceman; and he cannot confer on 
an attorney-client basis with persons with a 
view toward defending them in court-martial 
proceedings unless specifically ordered to do so. 
But what of the case where a man is informed 
by the Bureau of Supplies and Accounts that he 
has been overpaid several thousand dollars in 
allowances and is about to have his pay checked 
for this amount? Although this is an official 
matter, the applicable laws and regulations may 
be explained to him and he may be apprised of 
the information required from him. This pro- 
cedure not only would help the activity con- 
cerned to make a just decision but also would 
help the man to present his case in an intelligible 
manner. 

What of the case where a man comes in with 
a personnel or a disbursing problem rather than 
a legal problem? The immediate reaction is to 
send him on his way with directions as to how 
to get to the nearest personnel or disbursing 
office. However, if the legal assistance officer is 
performing a service as advisor, he can fre- 
quently solve the problem himself or determine 
the answer by a telephone call without getting 
into the official business of other bureaus and 
without sending the person from place to place 
to get a simple answer to a simple question. 
The “run-around” can be as destructive of 
morale as any one single factor. Along this line, 
a close liaison with the chaplain is often of bene- 
fit to the legal assistance officer. Legal and 
ethical questions are sometimes tied closely 
together and if one officer cannot completely 
solve a problem, the other may be able to pick up 
the “loose ends.” 
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Frequently, calls will come to the legal assist- 
ance office from local civilians complaining of in- 
debtedness, bad checks, misbehavior of naval 
personnel, or simply seeking information. 
While this does not come under any definition 
of legal assistance, and while liaison with the 
civilian community in general is usually as- 
signed to a particular officer, it appears only 
logical that the legal assistance officer should 
listen to the problem and advise the person 
proper official steps to take. These people are 
frequently upset and a considerate and helpful 
attitude toward their problem tends to give 
them confidence in the Navy while the opposite 
approach can result in very unfavorable pub- 
licity. Care must be taken, however, not to 
appear to commit the Department in any way, 
and the responsible officer should be promptly 
notified of matters affecting the command. 

A situation which sometimes causes hesita- 
tion and qualms of conscience is the case where a 
wife seeks advice with a story which, if true, 
will place her serviceman husband in a very bad 
position. There are usually two sides to every 
story. The question is: Where does the legal 
assistance officer’s loyalty lie? Often the first 
impulse is to protect the serviceman since he 
is the primary target of the program. Qual- 
ified dependents are entitled to advice however, 
and their rights under the law and pertinent 
regulations should be explained to them with 
the further explanation that the Navy is not 
equipped or permitted to adjudicate personal 
matters. 


If he feels that anything can be accom- 
plished, it is permissible for the legal assistance 
officer to talk with both husband and wife—if 
they have no objections—and attempt to help 
them solve their differences. This is also one 
of the situations where liaison with the chaplain 
may be most helpful. In any event, care should 
be taken to avoid any action or advice which 
could possibly be interpreted as an attempt to 
“cover up” for either party or an attempt to set 
up a domestic relations court within the Naval 
Establishment. 

These are only a few examples of the innumer- 
able situations which can arise. Legal assist- 
ance is, of course, not an official responsibility 
of the Navy—it is an unofficial service rendered. 
The program is broad and the officer, of neces- 
sity, is vested with considerable latitude in his 
actions. 

The conclusion appears to be that the legal 
assistance officer, keeping in mind that his 
basic function is to render a service and having 
before him the broad concepts of the program, 
should attempt to take a personal interest in 
every case without getting personally or offi- 
cially involved.- He is an attorney and as such 
is bound by the Canons of Professional Ethics, 
yet he also has to bear in mind that he is pri- 
marily a naval officer invested by regulations 
with certain unusual powers and privileges. 
He must use his sound discretion in attempting 
to further the morale and welfare of the military 
personnel and dependents who come to him for 
help. At the same time, he must uphold the 
prestige of the Navy. 





BULLETIN BOARD ... 


CDR George T. Boland, USN, from OPNAV to NOTS, 
Inyokern. 

CDR Geoffrey E. Carlisle, USN, from Armed Forces 
Staff College to NAVBASE, Los Angeles. 

CDR David O. Cooke, USNR, from Office SUPSAL, New 
York to JAG. 

CAPT Peter V. Dabbieri, USN, from COMNAYV, Mari- 
anas to COM 5. 

CAPT William L. Eagleton, USN, from SCOLNAV- 
JUSTICE, Npt., R. I., to JUSMAG, Spain. 

CDR Andrew M. Egeland, USN, from BUDOCKS to 
COMNAYV, Marianas. 

CDR Arnold W. Eggen, USN, from NAS, San Diego, 
to JAG. 

CDR Dana P. French, USN, from SCOLNAVJUSTICE, 
Npt., R. I., to JAG. 

CDR John P. Gibbons, USN, from Staff, CNARESTRA, 
Glenview to JAG. 

LCDR Patrick H. Hagerty, USNR, from Staff, COM 
14 to JAG. 


CDR Robert B. Hutchins, USN, from CNATRA, 
Pensacola to JAG. 
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CDR Charles B. Kelly, USN, from Staff, COMNAVFE 
to JAG. 

CDR George P. Kurtz, USN, from JAG to NAV- 
BASE, Subic Bay. 

CDR Louis L. Milano, USN, from SCOLNAVJUSTICE, 
Npt., R. I., to JAG. 

CAPT Joe H. Munster, Jr. USN, from DLO, COM 13 to 
SCOLNAVJUSTICE, Npt., R. I. 

CDR William G. Neese, USN, from SRNC to JAG. 

CDR Kenneth S. Nelms, USN, from NAVBASE, Los 
Angeles to USSSO, Rome. 

CDR Paul M. Owen, USN, from COMSUBLANT to 
JAG. 

LCDR Joseph A. Regan, USN, from COM 12 to COM- 
NAV, Marianas. 

CDR John C. Roberts, USN, from PG SCOL, Monterey 
to JAG. 

CDR Thomas B. Root, USN, from PRNC to COMSERV-—- 
RON 6. 

CDR Edward J. Taylor, USN, from COMNAVFE to 
JAG. 

CDR Raymond V. Van Wolkenten, USN, from COM- 
NAVPHIL (via JAG) to NAVFACILITY, London. 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in 
judicial proceedings. 








ACCUSED-PREJUDICE—Denial of effective assistance of counsel. 


® “The accused’s conviction by a general court-martial 
for several violations of the Uniform Code of Military 
Justice was affirmed by a board of review.”” The United 
States Court of Military Appeals granted review to 
consider the accused’s contention that he was denied 
the effective assistance of counsel. 

A Korean soldier “was assaulted by two American 
soldiers. He could not, however, identify his assailants. 
At the accused’s trial, a Private G. H. Walker testified 
that he and the accused were the persons who committed 
the assault.” 

A few hours before the accused’s trial, Private Walker 
had been tried for his part in the attack on the soldier 
and for making a false official statement. “His defense 
counsel was the same lawyer who later represented the 
accused. In accordance with a pretrial agreement with 
the Staff Judge Advocate, Private Walker entered a plea 
of guilty. No mention of this agreement was made at 
the accused’s trial. A divided board of review held that 
the accused was not prejudiced by his counsel’s previous 
representation of Walker, notwithstanding that Walker 
was a ‘star’ witness for the prosecution.” 

In its discussion of the right of an accused in a crimi- 
nal trial to counsel, the Court stated: “One of the 
fundamental rights of an accused in a criminal prosecu- 
tion is his right to counsel. If the right has any mean- 
ing, counsel must not only be qualified, but must * * * 
represent his client with undivided loyalty * * *. 

“Counsel must not represent conflicting interests. So 
strong is the prohibition that, despite the unquestioned 
purity of counsel’s motives, any doubt concerning equiv- 
ocal conduct on his part must be regarded as having been 
antagonistic to the best interests of his client. United 
States v. McCluskey, 6 USCMA 545, 550, 20 CMR 261.” 

The Court pointed out that “the fact that in another 
case a defense lawyer represents a Government witness 
against the accused does not by itself justify a conclu- 
sion that the accused was denied effective legal assist- 
ance.” It further said: “On the contrary, inquiry can 
be made for the purpose of determining whether the 
relationship is of such a nature as to prejudice counsel’s 
efforts on behalf of the accused.” 

Addressing itself to question presented by this case, 
the Court then said: “Here, there can be no doubt about 
the prejudicial nature of the relationship. Presumably, 
counsel was attempting to establish the accused’s in- 
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nocence. At the same time, however, he was under an 
affirmative duty to protect Walker’s rights in a situation 
in which the interests of the accused were directly op- 
posed to those of Walker.” 

As to a question raised “about the right of the board 
of review to take judicial notice of the Walker case,” 
the Court held that “its action in taking judicial notice 
of the Walker case was entirely proper.” It concluded 
that “the indisputable and conclusive fact of counsel’s 
dual representation as disclosed by the Walker record 
required reversal of this accused’s conviction.” 

The decision of the board of review was reversed. 
The Court “set aside the findings of guilty as to all the 
charges, together with the sentence.” U.S. v. Lovett, 
7 USCMA 704, 23 CMR 168. 


CONVENING AUTHORITY—POST-TRIAL PROCEDURE—The action 
by the convening authority “‘fixes the limits of both the findings 
of guilty and the sentence in all subsequent proceedings in the 
case.” 


@ The accused was convicted of rape, in violation of 
Article 120, UCMJ, and was sentenced to a DD, total 
forfeitures, and confinement at hard labor for twenty 
years. The convening authority approved only findings 
of guilty of assault with intent to commit rape, in viola- 
tion of Article 134, UCMJ, and reduced the period of 
confinement to two years. At the same time he sus- 
pended the execution of the discharge. “A board of 
review set aside his action because he had referred to 
matter outside the record of trial. The board of review 
noted that the extra-hearing matter induced the con- 
vening authority to disapprove the findings of guilty of 
the offense charged, but ‘reinforce[d] the * * * evidence 
that accused was guilty’ of the lesser offense. It di- 
rected that the convening authority withdraw his action 
and forward the case to a different court-martial au- 
thority for a new review. 

“On the second review, the Staff Judge Advocate 
reasoned that the new reviewing authority ‘should not 
approve findings or sentence more severe than those 
approved’ by the original convening authority. His 
reasoning was rejected by the reviewing authority. 
Without stating his reasons in a separate letter, as re- 
guired by paragraph 85, Manual for Courts-Martial, 
United States, 1951, he affirmed the court-martial’s 
finding of rape. He also approved a sentence which did 
not provide for suspension of the discharge, and which 
included confinement at hard labor for five years. A 
board of review affirmed his action, but, in the exercise 
of its appellate power, reduced the confinement to two 
years.” The United States Court of Military Appeals 
granted review to consider whether the second action 
taken by the reviewing authority was legally correct. 

“Article 64 of the Uniform Code, * * * defines the 
power of the convening authority in reviewing a con- 
viction. He can ‘approve only such findings of guilty, 
and the sentence * * * as.he finds correct in law and 
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fact and as he in his discretion determines should be ap- 
proved.’ (Emphasis supplied.) In analyzing the limits 
of this grant of power, we must distinguish between 
action approving a conviction and that which disap- 
proves the results of the court-martial. As far as the 
former is concerned, the reviewing authority is not 
unrestrained. He cannot, for example, approve a con- 
viction on the basis of evidence outside the record of 
trial, United States v. Duffy, 3 USCMA 20, 11 CMR 20; 
nor can he approve the sentence on the basis of a pre- 
determined and fixed policy. United States v. Wise, 6 
USCMA 472, 20 CMR 188. However, in disapproving 
a finding or a sentence, the convening authority is not 
confined to the record of trial. Instead, he can properly 
consider matter outside the record of proceedings in 
regard to the findings, United States v. Massey, 5 
USCMA 514, 18 CMR 138, and in connection with the 
sentence, United States v. Lanford, 6 USCMA 371, 20 
CMR 87. Whether in disapproving findings of guilty or 
a sentence, in whole or in part, he exercises his discre- 
tion wisely or ineptly cannot be questioned by a subse- 
quent reviewing authority. As we said‘in United States 
v. McDaniel, 7 USCMA 56, 58, 21 CMR 182, subsequent 
reviewing authorities are ‘limited by the convening 
authority’s action on the findings and the sentence.’ 
Earlier, in United States v. Massey, supra, * * *, we 
had occasion to consider the Congressional hearings on 
the subject, and we pointed out that the draftsmen of 
the Uniform Code intended to confer upon the conven- 
ing authority the right to disapprove the accused’s con- 
viction ‘for no reason at all.’” 

In the majority opinion, the Court pointed out that 
“under the Uniform Code a court-martial is expressly 
bound by the findings and the sentence of the first trial.” 
It then referred to United States v. King, 5 USCMA 3, 
8, 17 CMR 3, when a majority of the Court held that 
“the same restriction applies in regard to the convening 
authority’s action.” 

The majority of the Court held that the convening 
authority’s action “fixes the limits of both the findings 
of guilty and the sentence in all subsequent proceedings 
in the case.” 

Also, the Court said: “All of us are agreed that the 
apparently increasing practice of ordering part of the 
record expunged is improper, and we strongly condemn 
ag 

The majority of the Court concluded that: “* * * 
[T}he original convening authority’s action is part of 
the proceedings subject to review by this Court. No one 
has denied or questioned the truth of the recitals in each 
of the two opinions by the board of review as to the 
contents of that action. We can accept these recitals 
as evidence of the initial action. * * * [W]e need not 
defer our decision because of the absence of the docu- 
ment which the board of review had ordered removed 
from the record.” 

The decision of the board of review was reversed and 
the findings of guilty and the sentence were set aside. 
The record of trial was returned to The Judge Advocate 
General for reference to another competent court- 
martial authority for proceedings consistent with this 
opinion. U.S. v. Dean, 7 USCMA 721, 23 CMR 185. 
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EVIDENCE—Admissibility of pretrial statements of witnesses. 

@ A special court-martial convicted the accused of four 
violations of UCMJ and sentenced him to a BCD. “On 
review the general court-martial authority set aside the 
finding of guilty as to one of the offenses, but: other- 
wise approved the conviction. A board of review set 
aside another of the remaining findings of guilty and 
affirmed the sentence.” The United States Court of 
Military Appeals granted review to consider a number 
of questions raised by the record of trial. 

“Our first question concerns the admissibility of cer- 
tain evidence. Almost every witness called by the prose- 
cution was shown an exhibit marked for identification. 
Each witness identified his signature on the exhibit and 
testified that he recognized the document as a statement 
given by him to the agent investigating the case. The 
exhibit was then admitted in evidence. Thereupon it 
was again shown to the witness who was asked to read 
it ‘to refresh * * * [his] memory’, and to say whether 
the content ‘is the truth.’ On giving an affirmative 
reply, the witness was requested to, and did, read the 
statement to the court. Among the statements thus 
admitted was the agent’s own report. This report set 
out the agent’s assignment to the case and his ‘Findings 
of Fact.’ Included in the latter were several purported 
oral statements by the accused in which he admitted a 
number of offenses which were not charged but were 
like those for which he was brought to trial.” 

After pointing out that the Manual for Courts-Mar- 
tial, United States, 1951, “contains several explicit pro- 
visions which demonstrate the inadmissibility of pre- 
trial statements of the witnesses,” the Court referred 
to the general rule therein “that hearsay is not compe- 
tent evidence,” and set forth one of the listed illustra- 
tions of the rule: “ ‘The fact that the statement was 
made to an officer in the course of an official investiga- 
tion does not make it admissible as an exception to the 
hearsay rule.” The Court then said: “Later the 
Manual points out that, to aid him in testifying, a wit- 
ness can use memoranda to supply facts ‘once known 
but now forgotten, or to refresh the memory.’ * * * If 
a memorandum is used for the latter purpose, the 
witness himself must testify to the facts without the 
memorandum * * * being admitted in evidence. 
* * * This rule was violated in every instance in this 
case. The Manual specifically provides that hearsay 
which is not within one of the recognized exceptions to 
the rule of exclusion ‘does not become competent evi- 
dence because received by the court without objection.’ ” 

The Court concluded that “the parade of extraju- 
dicial statements provides a substantial amount of the 
independent evidence required to establish the probable 
commission of the offenses charged” and that “the 
prejudice to the accused resulting from their improper 
admission is readily apparent.” 

The decision of the board of review was reversed and 
the findings of guilty and the sentence were set aside. 
“A rehearing may be ordered.” U. S. v. 
7 USMCA 633, 23 CMR 97. 


(Continued on page 14) 
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RESERVE LAW ACTIVE DUTY TRAINING FOR FISCAL 1958 


The training program sponsored by the Judge Advo- 
cate General for Fiscal Year 1958 is set forth below in 
condensed form for the benefit of those officers who do 
not have access to BUPERS INSTRUCTON 1571.4C 
which is available at District Headquarters and 
Reserve Training Centers. It is hoped that with this 
advance publication of the training schedule Reserve 
officers will be better able to plan their active duty 
training. 

School or Course; Location 
Naval School of Justice, 

Newport, R. I. 

Office of JAG, Washington, Ist and 3rd Monday 

dD. C. each month, except 

3rd Monday in De- 
cember. 


Convening Dates 
8-19 July 1957. 


School or Course; Location 
West Coast Law Seminar 
San Francisco, Calif. 


Convening Dates . 
9-20 September 1957. 


Naval District Activities Ist and 3rd Monday 
each month, except 
38rd Monday in De- 


cember. 


Gulf Coast Law Seminar 
New Orleans, La. 


10-21 February 1958. 


East Coast Law Seminar 
Great Lakes, Il. 


2-13 June 1958. 


National Resources See 
Conference. 


BUPERSINST 
1571.4 C for specific 
dates and locations. 





DIGESTS ... 

(Continued from page 12) 
COURT OF MILITARY APPEALS—LAW OF THE 
CASE DOCTRINE—The Court may correct an error 
of law made by it prior to the time a conviction becomes 
final. 
REVIEW—Accused shown to have become insane 
during, or prior to, the time his case was pending 
before board of review. 
@ “This review is from a decision of a board of review 
which was rendered after proceedings had been taken 
to comply with our remand in the first appeal, United 
States v. Bell, 6 USCMA 392, 20 CMR 108. The issues 
in that appeal concerned an accused who had been con- 
victed on a charge of rape; but, who was shown to 
have become insane during, or prior to, the time his 
case was pending before the board of review. The de- 
cision of the board affirmed the court-martial’s findings 
and sentence, and we were confronted with the question 
of that reviewing body’s power to decide the merits of 
an appeal while the accused was insane. A majority 
of the Court held the board should proceed and the 
cause was remanded for reconsideration of the issue 
of insanity in order that careful thought might be given 
to the accused’s mental responsibility at time of the 
offense and mental capacity at the time of trial. 

“The board of review reconsidered the issue as 
directed and determined that the accused was legally 
sane on both of the occasions to which its inquiry was 
directed. Additionally, the board found that the ac- 
cused was then, and during its initial review of the 
case, insane. In disposing of the issue, the board again 
affirmed the findings and sentence of the court-martial 
and, pursuant to the suggestion volunteered in our 
original decision, a copy was served upon accused’s 
counsel in the capacity of accused’s guardian ad litem 
who, as such, perfected the present appeal in the ac- 
cused’s behalf. 

“Our present consideration is whether we will affirm 
or retreat from the position a majority of the Court 
took in our previous decision. Appellant cites United 
States v. Korzeniewski, 7 USCMA 314, 22 CMR 104, 
as authority for the proposition that we have overruled 
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the principles we previously proclaimed in the former 
appeal, and we agree that the cited case is fully sup- 
portive of his position. Counsel for the Government 
advance some grounds to distinguish the two cases, but 
principally they press on us the argument that the rule 
announced in United States v. Korzeniewski, supra, is 
bad law and should be overturned. However, all present 
Judges of the Court participated in the Korzeniewski 
case and joined in the principle that the proceedings of 
a board of review must halt if, and when, the accused 
is determined to be insane. We propose to stand on 
that principle.” 

The Government argued that the law should be fixed— 
that the Court should not reverse the board of review 
for following the dictates of its mandate. It relied on 
the “ ‘law of the case’ doctrine to support its position.” 
In disposing of this argument, the Court said: “As a 
general rule, a question considered and determined on 
the first appeal of a case is ‘the law of the case’ on the 
same questions between the same parties on their sub- 
sequent appeal. * * * But the rule is not one of in- 
flexible application and the authorities we prefer to 
follow state the rule to be that when the law as pre- 
viously announced is unsound and works a substantial 
injustice, it need not be enforced. * * * [T]he present 
Judges of the Court are convinced that an incorrect 
rule of law was promulgated by the decision in the first 
appeal of the instant case. * * * [W]hen we can cor- 
rect an error in law made by us prior to the time a con- 
viction becomes final, we should not stand on a doctrine 
of immutability and permit an erroneous principle to 
be applied to a single accused, for to do that would 
deny him equal justice under the law.” 

Under the peculiar circumstances of this anveal. the 
Court concluded that it preferred to apply the doctrine 
that when a manifest and far reaching error has been 
committed on the first ruling, the appellate court has 
the right and duty to correct it, “for to stand immovable 
would permit a discredited principle to support a 
criminal conviction.” 

The decision of the board of review was reversed and 
the record was “returned to The Judge Advocate Gen- 
eral of the Army for action not inconsistent with this 
opinion.” U.S. v. Bell, 7 USCMA 744, 23 CMR 208. 
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THE LOOKOUT—A WEAK LINK? 


COMMANDER JOHN A. MONTGOMERY, USN 


T IS AXIOMATIC that a chain is no stronger 
than its weakest link. The axiom especially 
applies to shipboard organization. An ade- 
quate lookout is an integral requirement of any 
ship’s organization. This requirement is of 
the highest importance. The safety of the ship 
and the lives and property on board depend 
upon the lookout’s proper performance of his 
duties. 

Rule 29 of the International Rules of the Road 
(International Regulations for Preventing Col- 
lisions at Sea) and Article 29 of the Inland and 
Pilot Rules provide that ‘Nothing in these rules 
shall exonerate any vessel * * * of any neglect 
to keep a proper lookout * * *.” The rules do 
not expressly dictate the qualities of the lookout 
to be provided. Whether the ship has satisfied 
the requirement of a proper lookout has thus 
become a question of court interpretation. 
Most experienced navigators are familiar with 
the necessity for a properly stationed lookout at 
night, in fog, and in congested waters. They 
often overlook the requirement that at all other 
times the ship is required by the Rules to keep 
a proper lookout. 

In Farwell’s treatise on the rules of the 
nautical road,’ one of the most widely accepted 
on the subject, it is indicated that in the naval 
service there is probably no Rule of the Road 
more conscientiously observed than the implied 
admonition of Rule 29 and Article 29. Publica- 
tions with which the conning officer is familiar, 
such as NAVY REGULATIONS and KNIGHT’S SEA- 
MANSHIP, stress the necessity for compliance 
with the Rules. Fleet regulations and under- 
way training units emphasize the importance of 
training lookouts. Posting of a mere body ata 
lookout station is not enough. To satisfy the 
requirements of the Rules, the lookout must be 
a reasonably experienced seaman. 

In admiralty litigation and in the administra- 
tive settlement of admiralty claims by the Navy, 
the rule is that if the vessels fails in her lookout 
requirement, she has the burden of establishing 
her freedom from fault for the resulting colli- 
sion. Since failure to station a proper lookout 
is a violation of a statute, the burden is one that 
is very difficult to overcome, for in admiralty 
law the party guilty of a statutory fault has not 

only the burden of showing that the fault did 








1. Farwell, The Rules of the Nautical Road (1954). 


not contribute to the collision but that it could 
not have contributed. Brief consideration of 
this standard of proof makes it evident that 
such a statutory violation imposes upon the 
offending vessel a tremendous burden.” 

It is true that the Supreme Court has held that 
the absence of a proper lookout may not be 
important where the conning officer himself has 
observed the approaching vessel for a long pe- 
riod of time prior to collision. The practical 
difficulty of this position, however, is in over- 
coming the presumption of fault. 

The lookout is the eyes and ears of the ship. 
He must therefore be stationed in the position 
where he has the maximum opportunity to 
observe and to hear. While the statute is silent 
as to the specific location required, interpreta- 
tion has established that the proper position 
is as low down and as far forward in the ship as 
conditions allow. 

The courts have held that weather or other 
conditions which make the station of a bow look- 
out merely inconvenient or uncomfortable are 
no excuse for failure to have a lookout properly 
stationed, and as long as it is possible for him 
to maintain his position with safety he must do 
so. The purpose of requiring the lookout for- 
ward is to permit him a clear view unobstructed 
by ship’s lights, other personnel, and the activity 
normally found on the bridge. Only when there 
are adverse physical conditions, such as freezing 
spray over the bow, may the lookout be per- 
mitted on the bridge. 

The requirements of the Rules concerning the 
lookout apply to small vessels as well as large 
ones. Many collision cases in which the govern- 
ment has been required to respond in damages 
during the past ten years have involved motor 
launches and small landing craft. In most in- 
stances the collision and the resulting damage 
were directly attributable to the failure to pro- 
vide a proper lookout. In practically all of these 
boats a minimum of three crew members is 
carried—a coxswain, an engineer, and a bow 
hook. When the boat is under way, the bow 
hook has no other duties and should always be 
stationed as a lookout. This is particularly true 
with landing craft since the coxswain, in many 
instances, cannot see over the bow. There ap- 


2. The Pennsylvania, 86, U. S. 125 (1873). 
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pears to be no justifiable excuse for failure to 
station the bow hook as a lookout on these boats. 

The courts have stated the requirement that 
a lookout must be a person of suitable experi- 
ence. This means that he must be a competent 
seaman with good eyesight, able to use nautical 
terms, and properly instructed in his duties. 
Considering the volume of training aids and the 
number of experienced instructor personnel 
available in the Navy, there is little excuse for 
failure to comply with this requirement. One 
often hears the cliche that “the officer of the 
deck is his own best lookout.” This expression 
is certainly valid, but it does not satisfy the re- 
quirement of posting and maintaining a proper 
lookout. 

It is imperative that the lookout be given basic 
training in the things he is expected to observe. 
The admiralty courts have found negligent the 
officer of the deck who posts a lookout but fails 
to instruct him as to his duties, merely assuming 
that the lookout is competent. Moreover, once 
the lookout has been qualified and properly 
stationed, he should be required to make the 
necessary reports. Since the primary function 
of the lookout is to guard the safety of the ship, 
he must not only be alert himself but must keep 
the conning officer fully informed. It is not his 


function to speculate as to the possibilities of 
collision—that responsibility is for the conning 


officer. The lookout’s capacity is one of report- 
ing what comes to his attention. He is not to 


assume that somebody on the bridge has a con- ' 
tact in view because of bridge activity he may 
observe. In a recent daylight case where a 
Navy ship was getting under way from the dock 
in a narrow channel, the lookout was questioned 
as to why he did not report a fishing boat ap- 
proaching from the opposite direction around 
the bow of an intervening vessel. He replied 
that since he had seen the fishing vessel, he 
“assumed” that the officer of the deck, who was 
on the bridge, had also seen the vessel; there- 
fore, he failed to report it. This lookout was 
by no means an inexperienced seaman. His 
reply merely points up a substandard perform- 
ance as a lookout. 

The use of radar has not relieved a ship of 
its requirement under the Rules to maintain a 
proper visual lookout. The litigated cases have 
increasingly pointed to instances in which the 
conning officer has relied too much upon radar 
and has failed to insist upon visual alertness in 
himself and his lookouts. The presence of 
operating radar equipment on board a vessel in 
no way relieves the ship of its obligation to 
observe the rules laid down for the prevention 
of collisions, including the requirement re- 
garding a properly stationed and alert lookout. 

The lookout requirement is a fundamental one 
that cannot be overemphasized in peacetime or 
wartime. It must not be by-passed or neglected 
in either the organization or the training 
program of any ship. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Retired pay—Erroneous placement on 
temporary-disability retired list—Travel and 
expenses— 


transportation 


@ A Coast Guard member who, after permanent retire- 
ment for physical disability, was erroneously advised 
that his name had been placed on the temporary dis- 
ability retired list may not be regarded as in a de facto 
status while on a temporary or permanent retired list 
and when no official duties are performed so as to re- 
tain retired pay in excess of that legally due as a per- 
manently retired member. 

A member of the Coast Guard who while on leave 
prior to permanent retirement traveled to his home 
is not entitled to a mileage allowance by reason of 
erroneous advice that his name had been placed on the 
temporary-disability retired list, and he is not entitled 
to mileage and reimbursement for dependents’ travel 
prior to issuance of competent orders. 

A member of the Coast Guard who while on leave 
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traveled to his home where he continued to reside after 
notice of permanent retirement did not have his right 
to select a home and travel to that place within one year 
of retirement prejudiced by reason of erroneous advice 
that his name had been placed on the temporary-dis- 
ability retired list. The travel actually performed and 
the continued residence constitutes selection of a retire- 
ment home. CompGen Decision B—129424, 5 March 1957. 


MILITARY PERSONNEL—Subsistence and per diem for field duty 
prior to implementing regulations— 


@ Although officers who are on field duty as instructors 
have met all prerequisites for entitlement to per diem 
under the provisions of paragraph 4201-6 (1) of the 
Joint Travel Regulations, that paragraph is not self- 
executing, therefore, no per diem is payable for tem 
porary duty performed prior to the issuance of impl 
menting regulations. CompGen Decision B-129726, . 
February 1957. (No implementing regulations have 
been issued as of 1 June 1957.) 
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